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June 21, 2011
- VIA ELECTRONIC AND REGULAR MAIL
The Honorable John A. Sweeney, A.J.S.C. (Ret.), Chairperson
New Jersey Council on Local Mandates '
P.O. Box 627 ,
Trenton, New Jersey 08625-0627
Re:  Inre the Complaint of the Springfield Board of Education
Docket No.: 3-11 S
- Our File No.: 08083.55978

Dear Judge Sweeney:

We are counsel to the Springficld Board of Education (the “Board”) in the above matter.
Please accept this letter brief as the Board’s submission in opposition to respondent Départment of
Education’s (*DOE”) Motion for Summary Decision. For the following reasons, fhe Board
respectfully reque_:stsn that the Courncil on Local Mandates (the “Council”) deny the DOE’s motion and -

strike down N.J.S.4. 18A:39-1 and 18A:39-1a as unconstitutional unfunded mandates.

'STATEMENT OF FACTS

This matter arises out of | the statutory mandate that local school districts that provide
transpdrtation for their own students alsokprovide transportation, or “aid-in—liéu” of transportation, for
non-public school students residing within the district. In pasf years, the Board received, as paﬁ of its
formula aid from the State, traﬁsportation aid that was ostensibly designed to partially offset the cost of

providing transportation or aid-in-lieu to these non-public school students, but also to offset the cost of
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providing other State-mandated transportation for students attendiﬁg publics school. In many-of those
ryears, ‘the State trénsportation aid received by the Board was woefully ingufﬁ,cient to cover the amount
paid by the Board for transportatioﬂ and aid-in-lieu of tranépoﬁation for those students, much less the
entii'ety of the Board’s State-ma'ndate.d transportation obligations. (See Certification of Matthew A.
Clarke (hereinafter “Clarke Cert.”) at Y 7-15.) Howevér, in the Staté b_udwget for fiscal year 2011, the
Board received no funding from the State to cover thesé costs. Indeed, it received no formula aid at .
all. (Jd. at § 16.) As a result, the Board, and therefore the local ‘taxpayers, have been forced to |
shoulder the entire financial burden of this transportation mandate -- afnounting to $131,716.00 for
non-publ'ic school transportation the 2010-2011 school year alone. ({d. at ¥ 17-19.) Based on
communic.:ations it has receivéd from the DOE, the Board understands that tﬁe projected Sta;[e budget
for fiscal year 2012 (covering the‘201 1-2012 school year) likewise contains no transportation aid for
the Board. ‘(Id at§21.) | |

“Since the 2002-2003 school year, the Board has received at the end of each school year a
reimbﬁrsement check purporting to help offset the costs of providing transﬁortation or aid—iﬁflieu for
non-public school students; that reirﬁbursement in fact does little to -counterbalancé-the overall cost df
providing such transportation or aid-in-lieu -- a mandate the Bdard, through the local taxi)ayers, is now
subsidizing entirely on its own. (Id. at 1[ 20.) Indeed, the DOE admits that reimbursem’ént amouﬁt is
meant only to represent the difference between the current aid-in-lieu cap émount as set by the DOE
and the cap amount as it existed in the 2001-2002 school year, multiplied by the number of students
reported on the Board’s District Report of Transpo’rte(i Resident Students (“DRTRS™) who feceivéd

aid-in-lieu payments. ‘The State has never funded, and therefore the Board has always been forced to.
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subsidize, the difference It)etween the current cap amount and the cap amount as it existed in 1996, the
year the New Jersey Constitution was amended to give the Couucil on Local Mandates 'the authority to .
Teview and strlke down laws, rules, or regulauons that i 1mpose unconstrtutlonal unfunded mandates.
‘ _(Id at §20.) Indeed the State has never funded thls mandate 1 in any amount pricr to 2001.
- For these reasons and the reasons that follow, the Board requests that the Council deny the
- DOE’s Motion to Dismiss. |

LEGAL ARGUMENT

I.  STANDARD OF REVIEW.

The Council has 1r1ade clear in prror opinions that it reviews requests for surnmary disposition
“with great_‘caution..”‘ In the Mqttef of C'omplaints Filed by the Highland -Park Board of Education and
the Bor'()ugh of Highland Park (“Highland Park 1), decided August 5,. 1999, at 13. A party bringing a -
motion for summary decision must meet a high burden because decisions of the Council are political
dete.rmirrations and are ftnal. See N.J.S.4. 52:13H-18; see also Highland Parklat7. The Council will
grant such a motion only if it concludes that “no further factual 1nformat1on would be relevant to its
decision.” In the matter of a Complaint filed by Ocean Township (Monmouth County) and Frankford
Township (“Ocean/Frankford ”) de01ded August 2,2002, at 5. |
In the present matter it would be premature for the Council to dlSnllSS the Board’s Complamt
at this juncture. The DOE has not demonstrated that no further factual 1ufor1nat10n is necessary for the
Council to make a decision. Indeed, the DOE has provided no valid factual or legal basis to dismiss
- the Board’._s Co'mplaint. -Accordi'n'gly, the Council should deny the DOE’s motion and allow this

~ matter to proceed to a hearing.
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IL THE COUNCIL HAS JURISDICTION TO REVIEW THE
STATUTORY PROVISIONS AT ISSUE.

Despite the DOE’s argument to the contrary, the Coungil has the authority to review both
MJ.S.A. _18A;39-1 and 18A:39-1a. |

“The Local Mandates Act (“LMA”™) authorizes the C(;uncil to review andlrule upon statutory
~ provisions enacted on or after January 17, 1996 and “any part of a rule of regulation originally adopted
 affer July 1, 1996 pursuant to a law regardless of when that law was enacted.” N.JS.A. 52:13H-12.
“Tile obvious purpose of this legislative provision . . . is to prevént the Cou.ncﬂ frorﬁ be,corrﬁng
involved in fiscal ﬁolicymaking.” Ocean/Frankford at 12. Nonetheless, the Council-has not hesitated
in th¢ .past to review statutes rin place prior to 1996 when a change in State policy orll.aracti'cg
subsequently shifts the financial bu}den of a mandate from the State to a local unit. Sée In're
Complaints ﬁled by the Counties of Morris; Warren, Monmbuth, and Middlesex (“Morris”), decided
* September 26, 2006, at 6; see also: In re Mayors of Shiloh Boroﬁgh ‘and the Borough of Rocky Hill et
al (“Shiloh”), decided October 22, 2008, at 5. Tk_lat is, when the State’s funding of a mandate prior té
1996 sets a baseline, “any change of policy away from that ‘State Pay’ baseline after 1996 is a new

. decision that is subject to the new constitutional rules.” Morris at 13. |
In Morris, the State had ﬁmde,d the removal of deer cafcasses from State, county, ax__ld local
roadways for over 20.' years, pursuaﬁt toa regﬁlatibn adopted in 1986 and the State’s “actual practice.’_’
Id at 8. On June 7,‘ 2006, thé State issued as a press .release a letter to all mayofs advising that the
o State would no longer be providing that service and that c;)unties and nium'cipalities should begin-

preparing to perfohn that function themselves. Id at 3. The counties of Morris, Warren, Monmouth
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and Middlesex filed a'cornplaint with the Council, alleging that the June 7 notice, Which shifted the
ﬁnanc1al burden of removmg deer carcasses from the State to counties and mumcrpalltles created an
unconstitutlonal unfunded mandate. Id The New Jersey Department of Transportation (“NJDOT”)
answered the complalnt and moved to dlSII‘llSS the counties’ complaint Id The NJIDOT argued thatk'
the June 7 notice was not a “rule or regulation” reviewable by the Council and that the NJDOT was
not mandatmg that “anyone . . . do anytlnng.” Id at9.

N The Council denied the NJDOTI’S motion to Idismiss and ini fact granted summary decision on -
behalf of the claimant counties. 1d. at 14. Because the practical consequence cf the June 7‘notice was
that counties and municipalities were forced to assume responsibility, at their'own expense, for the |
removal ol' deer carcasses, tlle Council had the power to deem the new nolicy statement an unfunded
mandate encompassed by the “r_ule or regulation” provision of the Amendment. The Council found
that ‘;because it dces not authcri_ze resources to offset the related costs of what is a new function or
responsibility fcr local governments, the June 7 notice violates tl1e LMA,” regardless of its informal
promulgatlon To hold otherw15e the Council concluded, would render meamngless the const1tut10nal
requlrement of “State mandate State pay ? Id at 13.

The Shiloh case is similarly instructive. Since 1921, the State had been required by statute to
provide police protection to nuinerous rural towns at the‘State’s full expense. Shiloh at 5 The Fiscal
‘Year 2009 Appropriations Act, hcvtrever, shifted a significant portion of the. expense from the State to

' the various municipalitiesby.('requiring the municipalities to enter into cost-sharing agreements with
the State. Id. at 5-6. The Council foundrthat'tlle challenged portion of the Appropriations Act

amounted to an unconstitutional unfunded mandate because it did not “authorize resources, other than
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. the proldertf tax? to offse_t the addiﬁonal direct expendituresl required for the implementation of the law
or rule or regulation.” S’hiloh at 6. |
Similarly here, although N.J.S.4. 18A:39-1 took effect prior to January 17, 1996 and prior to
| July 1, 1996, the Fiscal Year 2011 Appropriations Act (and the proposed State budget for fiscal 'year_
2012), which failed to };ro-vide. any aid to tﬁe Board to offset transportation costs, constituted a State
poliey mandate relative to NJ.S.A4. 18A:39-1. The “practical effect” of this mandate, as emphasized
" by the Council in the Morr:s case, was to sh1ft the financial burden of providing transportatlon or a1d-
in-lieu of transportation to non- pubhc students res1dmg in Springfield from the State to the Board.
While passage of the State budget does not on its face require “anyone to do anything,” practically
‘speaking, the Board is still required to abide by the mandate's of NJSA. 18A:39-1, regardless of
whether Vit receives transportation aid. The State’s failure to provide any transportation aid to the
,Boerd for the 2010-2011 and 2011-2012 school years renders the requirements of that statutory

provision entirely unfunded. Due to this change in the practical reality of State aid to local school

districts, the mandate that the Board provide transportatlon or aid-in-lieu of transportatlon to non-
pubhc students residing in Springfield is an unconsntutlonal unfunded ma.ndate As in Shiloh, the
Council here is not “second-guessing leg_lslatlve Judgments about the'adequacy of the leglslat_lve
‘flmdi'ng, but simply recogniiing the exPlicit terms and the acknowledged censequeﬁces of the
Iegisiation.”, Shiloh at 10. |

To 'permit the DOE to flout the notion of “State mandate, State. pay” simply because the
challedged statutory ﬁrovisiens took effect prior to 1996, although a later discontinuance of State

funding now renders the mandates of those provisions unfunded, would nullify the precise reason this
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Council was created. As precedent has éstabliéhe_d, the Council’s authérity to review N.JS 4. 18A:39-
1 and 18A:39-1a is clear in view of the recent State policy shift rendering those provisions
unconstitutional unfunded mandates. The DOE’s motion to dismiss should be denied and the
" challenged statutory provisions struck down.
L. THE COUNCIL SHOULD STRIKE DOWN THE CHALLENGED
' STATUTORY. PROVISIONS IN THEIR ENTIRETY BECAUSE
THE STATE’S FAILURE TO PROVIDE TRANSPORTATION AID

TO THE BOARD HAS RENDERED THEM UNFUNDED
MANDATES." ' '

" As the Council has jurisdiction to réView N.JSA. 18A:39-1' and 18A:39-1a, tﬁose provisions.
should be struck down in their entirety as unconstitutional unfunded fnandates now that the State is nof
providing the Board with any‘transportation funding. N.J.S.A. 71 8A:39-1 et seq. governs ka school
district’s obligation fo provide transportaﬁon to students. Speciﬁ_cauy, NJSA 18A39-1 requires a

. school district that provides transportation for public school students to also provide transportation for
non-public school students residing within the school district. That provision sets a monetary cap for -
the provision of such transportation. It also provideé that, should a school district be unable to provide

. transportation to non~public school studénts for thé maximum amount or iess; the district must providé
an “eﬁd in lieu”.'df fransiJorta;tion paymen‘-c to the student’s parent or guardianl iﬂ thé amount of the cap..
Districts are thercfore mandated to prévide éither trénsportation or aid in lieu paym.ents fo these non-

- public school students. |

Pursuant to the State budget for fiscal year 2011, the Board did not‘recei.ve any State aid for the
' 2010—201 1 school year. (Clarke Cert. at 16.) Moreover, pursuant to the propbsed State budget for

fiscal year 2012, the Board has‘ been advised thét the only State aid it will receive will be specifically
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designated for special education. (Id. at21.) Tﬁérefore, the Board will reéeive no transportation aid.
for the 2011-2012 school year. As such; as of the 2010-2011 school yéar, the requirem;:nts contained
within NJ.S.A 18A:39-1 -and 18A:39-1a, thaf local boafds of eduﬁation providé transportation of aid
- 'in lieu of transportatioh for non-public school students, have become unfunded mandates for school
districts that are receiving no transportation aid. The fact that not every school district in the State loét
its transporfation aid in fiscal years ‘201'1 and 2012 should not I'Jrccludera finding by 'this‘ Council ﬂiat
the lstafutes should be struck down as uhconstitutional unfunded mandates. Indeed, “the_Councﬂ has
~ never required that, in order to pre\}ail, a claimant must prove that a regulation constitutes an unfundeci
mandate fof all school districts in all circumstances."’ Highland Park 11 at 7 (recognizing that a
nArow applicationrof the unfunded mandate will not limit the Council’s holding where the particular
issue only applied to regional charter schoolé). : |
In proposing and passing the fiscal year 2011 and _2012 State budgets, the EXecuﬁve branch
and the Lééislature have strippéd the Board and similarly situated school districts of the funding they
were previously'receiving to implement the mahdgtes of NJ.S.4. 18A:39-1 and 18A:39-1a. In effect,
the State has rendered its own statute an unfunded mandate. N..J.S.;éi. 18A:39-1 and 18A:39-1a should-
be struck down in their entirety. 7 | |
Iv. SHOULD THE COUNCIL DECLINE TO STRIKE DOWN TﬁE
CHALLENGED STATUTORY PROVISIONS IN THEIR
ENTIRETY, THE AMENDMENTS TO THE STATUTES SHOULD

STILL. BE STRUCK DOWN AS UNCONSTITUTIONAL
UNFUNDED MANDATES. "

'The_ Council should strike down N.J.S.4. 18A:39-1 and 18A:39-1a in their entirety'because

they amount to unconstitutional unfunded mandates. Should the Council decline to do 'so, however,
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the Council should still ‘strike down the statutory arnendments because they placed additional financial
mandates on scnool boards without conresponding increases in ﬁmding.

Pursuant to N.J.S.A. | 18A:39-1a, the eap emeunt -- the trensportation an'lount .schoolldistriets |
ane required to pay -fof students Whe reside in the district but do not attend district schools -- hae been
increased several tirnes since the_gener_al mandate to provide transportation or a‘id-in-lieu teok effect.
These amendnlenfs mandated additional financial obligations on loeal boards of edueation. ! The DOE
,ergues in its brief that the State has ‘indeed financed these inereases, pursuant to the re.quirement. of
N.JS.A. 18A:39-1a that any increase in the cap arnou‘nt. from the 2002-2003 school year onward be
'bOme by the State. (Mo’eion for Summary Decision, p. 11.}) The DOE'exp_lains fhat school districts,

' -1nc1ud1ng the Springfield Board of Education, receive this funding in the form of a relmbursement at
the end of each school year for the dlfference between the current cap amount as set by the State and
the 2002-2003 school year. -(/d. at p 11- 12)

The Board does not dispute that each year since the 2002- 2003 school year, it has recelved -
reimbursement for some portlon qf_ the difference between the current cap amount for each of those
years and the 2001—2002 cap amount of $710.‘ However, while the DOE urges ‘ehat_ the Board nas
received all rnoneys to which it is entitled, the Board has not received, in any year, reimbursement for
the difference between the current cap anlount end the cap amount as it etoodin 1996, when the
Conneil on Local Mandates was vested with the authority to strike down nnconstitutional unfunded 7

mandates. In 1996, the cap amount was set at $675. This meant thet school districts that could

! The Board refers to the following amendments: N.JS.A. 18A:39-1, as amended by L.-1990 c. 52, Secflon'SO L. 1992 c.
33, Section 1 / N.J.S.A. 18A:39-1a, as amended by L. 1996, ¢. 138, Sectmn 66; L. 2001, c. 437 Secnonl andL 2007, c.
260, Sectlon 62.

1562169



-June 21, 2011

PORZIO o e

BROMEERGZNEWMAN EC.

ATTORNEYS AT LAW .

provicie transportation to non-public school students for $675 or less were obligated to provide such |
transportation. If they could not; they had to pa)r the students $675 to cover tranSportetion cests t(i
their non-public schools for that school year The cap amount was increased several times between
_ 1996 and 2001, when the Leglslature amended the statutes to increase the cap amount for the 2002—
2003 school year to $735 a.nd provided that: | |
this amount shall be increased in each subsequent year in direct proportion
to the increase in the State transportation aid per pupil in the year prior to .
the prebudget year compared to the amount for the prebudget year or by
the CPI, whichever is greater
N.JS.A. 18A:39-1a.
. Therefore, increases between $710 and the crirrent cap amount began to be reimbursed by the State at
the end of each echool year. |
By way of example; in the present case, the current cap amount is set at $884. Aceordingly, in
July‘2.010, pursuant to N.J.S.A4. 18A:39-1a, the Board received a reimiaursemerit payment from the
State for the erriourit of the difference betweeri $884 and $710, multiplied by the number of out-of-
district students it transported. (Clarke Cert at § 15.) However, N JS.A. 18A:39-1a does not
mandate, and the State has never prov1ded reimbursement for the difference between the current cap '
" amount and the 1996 cap ameunt of $675. Indeed, the State—mandated increase from $675 to $710 has
been funded solely by local school cllistricts"with no corresponding aid from the State. Therefore,
while the reimbureements for increases begaii in the 2002-2003 schoel year, the operative date ion

which the Council must focus is the eap amount as set in 1996, since the increases between $675 and

$710 have never been funded by the State.
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The fact that the Boatd has reoeiyed partial reimbursemeot for the cap amount increases doos

7 not Ioreclude a ﬁndihg o._f an’ unconétitutional unfundod mandate. The Council has recognized that -

“there . Wouitl be little sﬁbstant:e in the cotlstitotional ‘Stato mathdate/ State pay’ rd;u‘eotive if the

legislature could avoid it by exptessly eleoting to provide a specified pa.rtiél amount of funding for a

; maridate and leaving an aok'nowledged loalance of the cost to be shouldered by the local tmits.” Shiloh

ot 12. In Shiloh, the Council still struck down the challenged portion of the Aporoptiations Act as an

- :unfl.tnded m,andatt.e even where the State partially funded the mandato with a $5 ‘milli'on appropriation
to offset the $12.5 mtllion cost of implementation. | | |

Béoause the statlttory arﬁendments require additional- expenditure of funds by local school
districts without providiog futl reimbursement to offset those ‘expen_d‘ituros,'the omendments Should be
struck down as unc_:onstitutioﬁal unfunded mandates. |

V. SHOULb THE COUNCIL DECLINE TO STRIKE DOWN ANY -

PORTION OF THE CHALLENGED PROVISIONS AT THIS :
JUNCTURE, THE BOARD IS ENTITLED TO A HEARING. ‘

Should - the Council decline to‘ strike. down. N.J.S.{d. 18A:39-.1 and 18A:3 9.-1a' as
unconstitutional unfunded mandates at this junctoro, the Board is entitled, at least, to a hearing due to
the unresolved issues of fact, as .evi‘denced by the conflicting facts reflected in the DOE’s Certification
of Do.rothy Shelmet compared and contributed with the Board’s Certification of Métthew A. Clarke.
By way of example whﬂe Ms. Shelmet states that. the Board has received a relmbursement payment

~ each year through the 2009- 2010 school year (See Cert1ﬁcat10n of Dorothy Shelmet at 9 16), Mr.

~ Clarke points out that the Board has only received reimbursement of the difference between the

~current cap amount and the 2001-2002 school year amount, but has never been reimbursed for the
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difference between the current cap amount and $67.5, the 1996 Cap ainoUnt. (See Clarke Cert; alt 920.)
If the Council‘r declineé to stﬁke thé challenged provisions at this juncfufre, it should allow this maﬁe_r to
procéed toa heﬁring to resolve the .outstandingr issues of fact. |

For the foregoing “1‘easons, the Sijringﬁeld Board of Education reépectﬁllly requests that the
Department _‘of Education’s' Motion to Dismiss be denied and fhe challenged statutory provision

stricken.

* Respectfully submitted,

cc: Michael Davmo Supermtendent of Schools
Matthew Clarke, Business Administrator/Board Secretary
Irwin Sablosky, Board President
Shawn D. Slaughter, Executive Administrator & Coordinator (w/encl via e-mail and mail)
- Christopher Huber, Deputy Attorney General (w/encl. via e-mail and mail)
‘Christopher Cerf, Acting Commissioner of Education (w/encl. via fax and mail)
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